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                                   June 15, 20181

                                   Victoria, BC2

(DAY 5) 3

(PROCEEDINGS COMMENCED AT 9:34 A.M.)4

                    DEL MEIDINGER, for the    5

                    Respondent, recalled     6

THE CHAIR:  Good morning, all.  7

MR. HANMAN:  Good morning.  8

THE CHAIR:  So the hearing now reconvenes.  9

Mr. Hanman.10

MR. HANMAN:  Sir.11

THE CHAIR:  Please continue. 12

EXAMINATION IN CHIEF BY MR. HANMAN (Continued):13

Mr. Meidinger, when we left off yesterday, you 14 Q

had just finished I believe reviewing your 15

report, which is part of tab 5 -- sorry, 16

Exhibit 5, tab 1.  And so the panel should have 17

before it Exhibit 5 and Exhibit 3 being 18

Mr. Page's reports I think for point of 19

reference.  20

MR. UNDERHILL:  Tabs 1 and 9 in Exhibit 3 are the reports of 21

Mr. Page.  22

THE CHAIR:  Thank you. 23

MR. HANMAN:24

So Mr. Meidinger, as part of the original letter 25 Q

1

of instruction I had asked you to undertake a 1

review, answer certain questions.  You did that 2

in your initial report.  I also asked you to 3

undertake or to provide me with responsive 4

comments to Mr. Page's report as a separate 5

undertaking and you did that I believe under 6

tab 2, if you can look at tab 2 of Exhibit 5 7

you'll see a document, comment on Nick Page's 8

report to the College, et cetera.  Do you have 9

that?10

Yes, I have it.  11 A

And sir, could you take us through your comments 12 Q

and assessment in this document, please, with 13

respect to the Page report and where necessary 14

refer back to the Page report, you have that in 15

front of you, tab 1, Exhibit 3? 16

Right.  Okay.  So to continue on today then with 17 A

my initial comments on Nick Page's first report 18

to the College.  I had reviewed his five-page 19

document that he provided to the College of 20

Biology dated October 16th, 2017.  And I stated 21

at the very beginning that I found it to be a 22

reasonable summary of the professional standard 23

of practice to adequately assess a sensible -- a 24

Sensitive Ecosystem polygon.  25

2

However, I did qualify this a number of 1

times, however, as Mr. Page was not provided with 2

all the field notes and photos that Mr. Lea had 3

collected for each property, he was unaware of 4

additional materials to support the report.  In 5

addition, the initial reports that Mr. Lea 6

provided to Saanich are the first steps of a 7

property removal process and Mr. Lea provided 8

additional information to Saanich council in his 9

presentations and his responses.  So -- to the 10

staff council report.  So those -- at this point 11

Mr. Page had not seen all this material.  12

So with respect to the professional standard 13

of practice to adequately assess an SEI polygon I 14

agree with Mr. Page that a typical practice does 15

not exist.  And he states that on page 3 of his 16

initial report at the very top of the page where 17

he says -- in the second paragraph there is, 18

"despite the lack of a defined typical 19

practice..."  and then he goes on from there.  So 20

it is up to the biologist in my opinion then to 21

determine what is appropriate.  22

So I agree with Mr. Page that private sector 23

projects rarely have sufficient resources to meet 24

all the provincial requirements, and he states 25

3

that again on page 3 at the top of the page there 1

at the very top.  So provincial standards are 2

modified to meet project needs.  And Mr. Page 3

outlines his professional opinion then on what 4

attributes he considers to be and I quote here, 5

"an important part of an assessment of an SEI 6

polygon."   7

And so again I repeated that I agree that 8

this is a reasonable set of attributes.  However, 9

and however this time is individual circumstances 10

may suggest modifications to this list.  And I 11

suggest that Mr. Page appeared to feel this way 12

as well in his statement:  13

"I consider there to be other approaches 14

suitable for characterizing Sensitive 15

Ecosystems that depart from the provincial 16

standards."17

            So Mr. Page on page 5 presents four components 18

that he states, "must be included," to meet 19

typical practice for assessing Sensitive 20

Ecosystems.  So again I agree that these are a 21

reasonable set of components and I offer some 22

comments on each of those components in this 23

basic review of his report.  24

So on Component 1 is plot-based vegetation 25

4
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surveys using defined and repeatable methods at 1

an appropriate time of year.  And my response 2

then was that:3

"Mr. Lea collected information on each 4

property treating the portion of the 5

sensitive ecosystem polygon on the 6

property as a plot in a sense.  He 7

collected data or notes in his notebook 8

and took numerous photographs for each of 9

those properties during late summer and 10

early -- late spring and early summer.  11

Mr. Lea did not collect data on the 12

percent cover of each species or use a 13

data form.  However, his notes and 14

photographs provide an indication of the 15

species composition, both native and 16

introduced, and the relative dominance of 17

introduced species."18

            So the second component then is mapping of a 19

sensitive ecosystem polygon or polygons in the 20

study site including the location of plots and 21

other relevant features.  And in brackets 22

Mr. Page says, "This does not need to be a GIS 23

map but could be a sketch map with municipal 24

mapping as a base."  25

5

                 So at this time I said:1

"A map of the polygon and the property 2

boundaries is provided in Mr. Lea's 3

materials."4

            And that was a copy of the sensitive ecosystem 5

polygon with each of the property boundaries from 6

Saanich's mapping.  7

Component 3 then is:  8

"Information (including the documentation 9

of the absence of available information) 10

from the BC Conservation Data Centre, 11

previous assessments, consultant reports, 12

and other sources to describe important 13

features such as occurrences of rare 14

species or ecological communities."15

            And to that I responded that:16

"Supporting materials other than the 17

information collected by Mr. Lea were 18

limited in this case to the --" 19

To the -- other than the actual data that Mr. Lea 20

collected.  21

"-- were limited in this case to the East 22

Vancouver Island sensitive ecosystem 23

Inventory, the list of moss location on 24

one property and the Saanich atlas 25

6

mapping.  These were reviewed by Mr. Lea 1

and are included in Mr. Lea's file of 2

materials he consulted.  Subsequent to his 3

initial reports additional information was 4

collected, a report by M. Grau --"5

Which I think has been made available to you, 6

"-- and made available to Mr. Lea in the 7

staff report to council."8

            So first thing -- fourth thing that Mr. Page 9

suggested is that:  10

"Data management and reporting doc- -- and 11

reporting that documents the assessment 12

methods and results and provides adequate 13

data and supporting information to support 14

the conclusions."15

            So in -- I state that:16

"Mr. Lea was following the reporting 17

outlined by the Saanich guidelines 18

document and the Saanich Environmental 19

Development Permit Area property removal 20

request process production.  However, his 21

initial reporting would have benefitted 22

from additional content including 23

documenting his field procedures and 24

including his field notes and photos.  As 25

7

noted though, these reports were the first 1

step in a process that included 2

presentations to the committee of the 3

whole --" 4

Which is file item 25 that I had and my counsel 5

file item 26.  6

"-- as well as responses to the Saanich 7

staff report."8

            Which were file items 22 and -3.  So my summary 9

and conclusion then was:10

"As Mr. Page did not have access to all 11

the materials, his assessment of whether 12

Mr. Lea met a professional standard needs 13

to be reconsidered." 14

            Should I continue?  15

Yes.  And so you were subsequently then given a 16 Q

further report that's at tab 9 I think it is of 17

Exhibit 3?  18

Correct.  So then I guess on May 26th the College 19 A

received then this new report from Mr. Page, his 20

additional thoughts on the situation here.  And 21

so then I responded on May 31st.  So in that -- 22

so in this review of new information dated the 23

26th of May 2018, Mr. Page provides additional 24

consideration of whether Mr. Lea met a 25

8
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professional standard of care and due diligence 1

in his assessment of Sensitive Ecosystems.  2

Mr. Page further evaluates the information 3

collected and compiled by Mr. Lea against those 4

four components that we just talked about, 5

components or criteria, if you want to, that he 6

considers "...important for meeting typical 7

practice for assessing Sensitive Ecosystems in 8

BC."9

                 Now, as I had noted in my previous report, I 10

did say that these are a reasonable set of 11

components, but I think it is debatable whether 12

they are truly a typical practice as they are not 13

clearly identified steps in any standards or in 14

the requirements for removal of properties from 15

the EDPA.  And even Mr. Page himself says that a 16

typical practice does not exist.  And so this was 17

his opinion of a typical practice.  18

So I have addressed most of the four 19

criterion in the previously -- in both the larger 20

opinion that I brought up yesterday and a little 21

bit on what I just presented, but I will go 22

through them again here because I think those are 23

the key issues of Mr. Page's latest review.  So 24

the first -- we should look at the way he worded 25

9

the criterion again just because I paraphrased in 1

my...  So if we go to his page 3 of 7, number 1.  2

So his Criterion 1 as stated is:  3

"Did Mr. Lea use plot-based --" 4

Sorry to interrupt you, witness.  So this is -- 5 Q

you are in his report tab 9? 6

Sorry, yes.  Page 3 of second -- 7 A

Second report?  8 Q

Yeah, second report, tab 9.9 A

Tab 9 in Exhibit 3?  9.  And so what page were 10 Q

you?  11

Page 3 of 7.12 A

All right.13 Q

Top of the page, number one.  The, yeah, I mean 14 A

the wording is slightly different from the four 15

criteria he had in his previous one, but it's 16

essentially the same.  The -- so, anyways, 17

"1.  Did Mr. Lea use plot-based vegetation 18

surveys with defined and repeatable 19

methods at an appropriate time of year."20

            And in my response then I, for Criterion 1, I 21

say:  22

"Mr. Page acknowledges that the time of 23

the year in the assessment is okay but is 24

concerned with the level of detail Mr. Lea 25

10

collected."1

            In my expert opinion of April 29th, 2018, I note 2

that:3

"During the mapping of a Sensitive 4

Ecosystem polygon that the detail of 5

sampling can vary considerably.  Some 6

polygons are mapped with no field 7

inspection; many others are mapped with 8

visual inspections." 9

            In fact, as I said yesterday the majority of 10

polygons that are assessed are done so with a 11

visual inspection.  12

"But in some cases more detailed plots are 13

completed.  So in determining the level of 14

detail for an inspection or an assessment, 15

the biologist should consider what is 16

needed.  If the area for consideration 17

obviously fits or does not fit a sensitive 18

ecosystem, then essentially a visual 19

inspection is all that is necessary in my 20

opinion.  If the area is borderline, then 21

more detailed description may be necessary 22

to evaluate its classification."23

            So sensitive ecosystems are, as I -- are broad 24

ecosystem types, they are broad on purpose, they 25

11

are meant to be broad so that the public can 1

better understand them and identify with them and 2

they can be, you know, managed I guess in an 3

easier way.  So in most cases it is not difficult 4

in my view to determine membership or not in -- 5

of a site in a particular sensitive ecosystem 6

class.  7

"When assessing ecological condition of 8

the type it may require more sampling if 9

say it's only somewhat modified, and the 10

degree of invasive species versus native 11

species is critical to the decision.  But 12

in the properties that Mr. Lea assessed, 13

invasive non-native species strongly 14

dominated.  And although, as recommended 15

by Mr. Page, a detailed plot may have 16

provided more information, it is not 17

evident that it would have changed the 18

recommendation."  19

            Mr. Page also notes that even a visual 20

inspection, i.e., the type of inspection that 21

Mr. Lea conducted, would have additional 22

information like location, dates and basic -- 23

other basic informational note.  It wasn't clear 24

to me what that was.  25

12
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"Mr. Lea was sampling the portion of a 1

sensitive ecosystem polygon that occurred 2

in the backyard of certain properties."3

            So it's a fairly large polygon, but it's in -- I 4

didn't count the properties, 10 or 12 properties, 5

so the backyard of each property, the area of the 6

sensitive ecosystem in the back of each property 7

isn't that large.  And the one exception might be 8

the loca- -- the one property at 2785 Tudor, 9

where the backyard portion is fairly large.  So 10

as his notes are describing what occurs in a 11

backyard of a larger polygon, he doesn't have a 12

say GPS locations of that site, but I think it's 13

fairly clear as to where that occurs.  That, in 14

conjunction with all the photographs that he took 15

for that area I think provides a fairly good 16

indication of what's going on in a fairly small 17

area.  So as I state though:18

"I have not visited the property so I 19

cannot be certain of this, that Mr. Lea 20

did not clearly -- and in addition, then, 21

Mr. Lea did not clearly specify dates on 22

his inspection notes."  23

            But as I stated:  24

"It is not clear what other basic 25

13

information Mr. Page considers necessary."1

            The -- in my expert opinion which I presented 2

yesterday I note that:  3

"The level of detail collected in visual 4

inspection is varied and may simply be a 5

call as to what the classification entity 6

is."  7

            So what is the sensitive ecosystem?  In many 8

cases, yeah, people, practitioners just say, yes, 9

it's this Ecosystem A or it's Ecosystem B or it's 10

neither, whatever, but without a lot of extra 11

information.  12

So Criterion 2 if you go back to Mr. Page's 13

submission on page 3 again, item 2, he says:  14

"Did Mr. Lea map sensitive ecosystem 15

polygons in the study site including the 16

location of plots and other relevant 17

features?"  18

            So with respect to mapping then, my Criterion 2, 19

mapping of a Sensitive Ecosystem polygon:20

"As noted by Mr. Page, Mr. Lea did not 21

further map a sensitive ecosystem 22

polygon."  23

            Other than the mapping that I mentioned that he 24

provided from Saanich which is -- it was item 10 25

14

in my files, the map of Tudor, Seaview, which 1

showed the polygon and each of the properties.  2

And he did not show his inspection locations but 3

as I noted in 1, just a moment ago:  4

"Plot locations are in each backyard and 5

with the exception of that one larger 6

backyard, 2785 Tudor, it seems that 7

Mr. Lea's inspection notes can be clearly 8

identified as to where in the sensitive 9

ecosystem polygon they occur.  Mr. Page 10

suggests that additional maps could 11

include distribution of invasive species, 12

differentiation of plant community types, 13

et cetera."14

            Mr. Lea could have done this and it might have 15

been useful information, but as Mr. Lea 16

determined that in conducting his assessment, 17

that the sensitive ecosystem as described in the 18

East Vancouver Island mapping did not occur, 19

seemed to be that there was no additional mapping 20

necessary to refine the ecosystem boundary.21

The Sensitive Ecosystem boundary then would 22

be the large polygon, if that property gets 23

removed, well, then that whole area gets removed 24

and that's essentially the only map that would be 25

15

required.  1

That's all I will say right now.  The -- 2

number 3 then, if we go back to Mr. Page's page 3

4, then he states, the question was:4

"Did Mr. Lea include information 5

(including the documentation of the 6

absence of available information) from the 7

BC Conservation Data Centre, previous 8

assessments, consultant reports and other 9

sources to describe the important features 10

such as occurrences of rare species or 11

ecological communities?"  12

            So I have already stated that:  13

"Mr. Lea did review the information 14

relevant to the decision as to whether a 15

sensitive ecosystem occurred."  16

I.e., the East Vancouver Island SEI manuals and 17

the boundary of the map polygon.  18

"There was not to my knowledge, based on 19

the materials Mr. Lea provided, additional 20

information specific to the properties 21

assessed."22

            Mr. Page also was concerned about the -- this one 23

rare moss location, and so I said Mr. Lea -- with 24

respect to that twisted moss location,25

16
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"Mr. Lea did not submit a report for the 1

property that -- where that occurrence was 2

specified on the Conservation Data Centre 3

mapping.  He did not conduct surveys for 4

other species at risk or that species at 5

risk on other sites.  His assessments were 6

directed towards whether each of the 7

properties in question contained a 8

sensitive ecosystem as described in the 9

East Vancouver Island SEI and as mapped as 10

an EDPA polygon." 11

The assessment was not whether there were 12

potential species at risk.  And, yeah, there was 13

no mapping of any species at risk in -- outside 14

that one property that was not assessed.  15

So then if we look at 4 of the four criteria 16

that Mr. Page recommends, it's on page 5:  17

"Did Mr. Lea provide reports or data, the 18

documents, the assessment methods and 19

results, and provides adequate data and 20

supporting information to support the 21

conclusions."22

            So in my submission then, Criterion 4 reporting:23

"I already identified some areas where 24

Mr. Lea could have provided more 25

17

information, and I have noted areas where 1

I felt he met the requirements."  2

            And Mr. Page and I disagree on some of these 3

points.  And so I expand upon that here.  4

Number 1 was the extent of the -- 5

essentially the sensitive ecosystem polygon on 6

each property.  Mr. Page notes that no maps were 7

provided and I state in number 2 of my report 8

here that:  9

"Mr. Lea determined that the sensitive 10

ecosystem did not occur so I do not feel 11

an additional mapping was required."12

            The second thing we disagreed on was the 13

restoration -- stating the restoration potential 14

and connectivity.  And Mr. Lea did make 15

statements on these two aspects, they were brief.  16

And we talked about those yesterday.  But again 17

these are not factors that are used in 18

determining the presence of a sensitive 19

ecosystem.  So although outlined in the Saanich 20

guidelines their relevance is not really clear.  21

Number 3, then, the other thing that we 22

disagree on is that -- is related to the 23

inventory and habitat assessment.  Mr. Page 24

suggests that:25

18

"More information on non-vascular species, 1

for example, mosses and other wildlife 2

observations, could have been provided." 3

            Again I'm stating that:4

"Wildlife observations do not provide data 5

relevant to the decision as to whether the 6

properties are a sensitive ecosystem.  7

More data on the mosses present on each 8

property may have been interesting, but," 9

as I noted above in Criterion 3, "Mr. Lea 10

focused on whether the properties in 11

question contained a sensitive ecosystem 12

as described in the East Vancouver Island 13

Sensitive Ecosystem Inventory as that was 14

the immediate issue of concern to his 15

clients."  16

            And as we talked about yesterday the East 17

Vancouver Island Sensitive Ecosystem Inventory 18

was mapping relatively unmodified examples of 19

these particular Sensitive Ecosystems.  And in, 20

yeah, seeing that these were dominated by 21

invasive species they did not seem to meet the 22

sensitive ecosystem description from the East 23

Vancouver Island SEI.  24

So in conclusion, then:  25

19

"Mr. Page and I disagree on some aspects 1

of whether Mr. Lea met a professional 2

standard of care and due diligence."3

            I explained my reasoning in the expert opinion 4

that I presented yesterday:  5

"As there are no clear standards and 6

procedures it is my opinion that Mr. Lea 7

used his experience and knowledge to 8

collect enough information for him to 9

evaluate whether the properties contained 10

a sensitive ecosystem as described in the 11

East Vancouver Island Sensitive Ecosystem 12

Inventory."  13

            And that's all I have right now.  14

Very good, sir.  I have no further questions.  15 Q

THE CHAIR:  Thank you.  16

Mr. Underhill, do you have any 17

cross-examination questions for the witness?  18

MR. UNDERHILL:  I do. 19

CROSS-EXAMINATION BY MR. UNDERHILL:20

Mr. Meidinger, just keep all the paper that you 21 Q

have got at hand.  We will be going over most of 22

that I think in the course of the 23

cross-examination.  24

Let me start by asking you whether you knew 25

20
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Mr. Lea before your retainer in this matter?  1

Yes.  We -- well, Mr. Lea was an ecologist with 2 A

the Ministry of Environment for much of the time 3

I guess I was an ecologist with the Ministry of 4

Forests so we knew each other professionally, 5

yeah, for quite some time. 6

And did you know each other personally as well?  7 Q

Were you friends outside of work?  8

Not in the last whatever 20 years or so.  I think 9 A

I was at Mr. Lea's house once 30 years ago or 10

something like that, but.... 11

So you might have gone for a beer while you 12 Q

worked together is what you are saying? 13

That's a good question.  I don't know if we ever 14 A

went for beer together.  So I guess not very 15

often.16

Yes, fair enough.  I'm sure Mr. Lea is not 17 Q

offended by that.  So you knew him professionally 18

for a number of years until I guess you both 19

retired or one of you retired from the Ministry; 20

is that fair?  21

Yeah.  Yeah.22 A

All right.  And you obviously know him to be a -- 23 Q

or knew him to be a biologist with considerable 24

experience; yes?  25

21

Yes, I always respected his opinions and felt 1 A

that he was always very, you know, careful and 2

cautious in what he said and the way he 3

approached things.  4

Did you discuss your -- the report that you 5 Q

prepared for this matter with him at any time 6

while you were preparing it? 7

No.  8 A

Did he review any drafts? 9 Q

I provided a draft to Mr. Hanman.  10 A

Did Mr. Lea himself make any recommendations to 11 Q

you on the content of any of your reports?  12

No.  13 A

You said at the beginning of your testimony 14 Q

yesterday that you have done about a thou- -- 15

over a thousand assessments, I take it, of SEI 16

polygons; is that right? 17

That was ecosystem mapping polygons including 18 A

Sensitive Ecosystem polygons. 19

That was ecosystem polygons more generally? 20 Q

Yeah.  What I didn't mention was that I have done 21 A

many more thousands of detailed plots as well as 22

part of the ecological classification program 23

that I was a part of.24

So you had done lots of detailed --25 Q

22

THE CHAIR:  Excuse me.1

MR. UNDERHILL:  I'm sorry.2

THE CHAIR:  I just have to ask you to speak -- in response, 3

speak loudly and clearly.4

Okay.5 A

MR. HANMAN:  Maybe speak toward the panel too.  6

MR. UNDERHILL:  Try to ignore me and speak to the panel.  7

Okay.  Did you catch that though, what I just 8 A

said?  9

THE CHAIR:  I did.  10

Okay.  I will say it one more time then.  So the 11 A

question was, was asking me about the thousand 12

plots approximately that I said yesterday that 13

I -- or polygons that I said I had assessed 14

without plots.  And I said that those were, yes, 15

included sensitive ecosystem polygons but with 16

primarily ecosystem mapping polygons which are 17

even a finer detail of mapping than sensitive 18

ecosystem.  I also then just stated that, which I 19

didn't mention yesterday, I have done I don't 20

know how many, maybe 5,000 plots, detailed plots, 21

so I also have lots of, I guess, experience 22

knowing where I would do a detailed plot versus a 23

visual inspection.  So do you hear me then? 24

MR. UNDERHILL:25

23

I can hear you.  But the main thing is the panel 1 Q

can hear you.2

Yeah, okay.3 A

And the main thing is you speak, just remember to 4 Q

keep your voice up at all times, and it's 5

difficult, but try to speak slowly.  6

I know.  Okay.  7 A

Just so the reporter can get it all down.8 Q

I don't know why it's difficult.  I didn't think 9 A

I was that fast a speaker. 10

All right.  Just to go back to the thousand 11 Q

assessments that you had done, and I think what 12

you were saying is for most of those, those were 13

you used a visual -- some kind of visual 14

inspection; is that right? 15

Yeah, so the -- yeah, generally the procedure 16 A

would be to walk into a mapped polygon, walk 17

around part of it.  I mean, you can't always see 18

all of it but you attempt to see as much as you 19

can.  And then by integrating the information 20

that I have seen I would make a call as to what 21

ecosystem it is or is not.  22

And I take it that was mainly done for the 23 Q

purposes of trying to identify what the ecosystem 24

was --25

24
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Yeah.1 A

-- for some kind of mapping project?  Sorry.  2 Q

Yeah, it -- I wasn't doing in -- I would say 3 A

probably in none of those I was actually the 4

mapper.  I was the person doing the quality 5

assurance of the mapping, the accuracy assessment 6

of the mapping.  So I, you know, I would be 7

subject to I guess a, well, you know, someone 8

might try to disagree with our call; right?  So 9

we would have to have some confidence in what we 10

were doing.  But, yeah, so that was the purpose I 11

was doing quality assurance work.  12

So I think it's fair to say you weren't 13 Q

preparing -- well, that's very different work you 14

acknowledge than what Mr. Lea was doing in this 15

specific case; right?  16

Yeah, similar -- both similar and different.  17 A

The -- I mean in a sense he is walking into a 18

mapped ecosystem polygon and assessing whether or 19

not that -- whether it, the sensitive ecosystem, 20

occurred on that site.  And essentially I was 21

doing the same thing, I'm walking in and 22

determining is it that sensitive ecosystem that 23

is mapped or is it another sensitive ecosystem?  24

And that was also a test that Mr. Lea would have 25

25

done.  1

And -- or is it -- yeah, is it not -- not a 2

sensitive ecosystem at all.  So I would -- yeah, 3

those are the kinds of things that I would be 4

doing.  And it's similar in this situation 5

although admittedly, yeah, it's a different type 6

of -- he is not assessing the accuracy of the 7

mapping, although he is, if you know what I mean. 8

And I guess my question should have been a bit 9 Q

more precise.  I was actually focusing on the 10

work product at the end of the day.  As I 11

understand what you are telling the panel, you 12

know, at the end of the day for most of those 13

assessments your job was to sort of make sure 14

that a particular polygon was properly identified 15

or was, you know, the right ecosystem so to 16

speak; right?  That was sort of the end result as 17

opposed to writing up some kind of a report; 18

right?  19

That's correct.  I would write up a report, but 20 A

the report would be what percentage of the 21

polygons are mapped correctly, where are the 22

issues in mapping, like, if there were, you know, 23

specified issues say as far as consistently 24

getting something right or wrong.  You know what 25
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I mean.  It wasn't specific to a polygon in 1

most -- in most cases.2

Yeah.  What you are saying is you weren't doing 3 Q

any sort of report detailed or otherwise on 4

specific polygons; is that fair?  5

I would say that we -- if we were challenged on a 6 A

particular polygon we would have to say -- we 7

would have to pull our notes and be able to say 8

why we made the decision we made.  But, yeah, not 9

writing a report for each individual polygon, no.  10

Could I ask you to go to tab 1 of Exhibit 5?  11 Q

That's the green bound Cerloxed of your -- yeah, 12

exactly right.  Thank you.  Contains your 13

opinions.  And I want -- tab 1 is your first 14

opinion.  And page 3 near the bottom.  I will 15

just wait for the panel to get there.  Again, 16

panel members that's tab 1 of Exhibit 5, page 3.  17

So you say in the second-to-last line of 18

that page starting with "in my opinion..." do you 19

see that? 20

Okay.  Yeah.  21 A

Right?  "In my opinion, Mr. Lea's level of field 22 Q

inspection is equivalent to a visual check."  23

Correct?24

Correct.  25 A
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Right.  And do you agree with me that what 1 Q

Mr. Lea did is best described as a qualitative 2

visual check? 3

I don't know where you are going, what do you 4 A

mean by "qualitative"?  5

Well, in other words he didn't collect any 6 Q

quantitative data, did he, on that visual check? 7

Well, he noted the presence of certain species 8 A

and that's somewhat quantitative, presence is a 9

value.  I would say, no, he didn't -- if where 10

you are going is to say that he didn't collect 11

the percent cover, for example, of a species on 12

that site, that is true, he did not.  13

Let's just stay with that point for a second.  14 Q

And sorry panel members to have you jumping 15

around, but it's Exhibit 3 now which I think 16

should be close at hand for the panel and tab 4.  17

So Exhibit 3, the College book of documents, tab 18

4? 19

Do I need it?  20 A

You need it too.21 Q

And which one is that?  Is it this one?22 A

That's that -- you've got it.  So it's tab 4 of 23 Q

that binder.  And just so you know, 24

Mr. Meidinger, this is the compilation of the 25
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reports that are at issue in this case that 1

Mr. Lea prepared.  These of course don't have the 2

photos attached because these are the actual 3

copies of the reports that were submitted.  You 4

will see the received stamp at the top right-hand 5

corner.  6

So just to pick up then on the discussion we 7

were having about what Mr. Lea did on these 8

properties, you will see the -- and you have, of 9

course, you are familiar with these reports 10

obviously, but the -- if I can call it the 11

individual property section of the report or at 12

least paragraph pertaining to the individual 13

property is found just at the bottom of the page? 14

M'mm-hmm.  15 A

Begins with the property at 2076 Seaview Road; do 16 Q

you see that? 17

Yes.  18 A

And what I am suggesting to you is that this 19 Q

is -- you disagree with the word, that's fine -- 20

a qualitative assessment of the vegetation on the 21

property; isn't that fair?22

Yeah, I think that's -- I don't know.  I guess I 23 A

have some issue with the word "qualitative," but 24

anyways, this is what he reported.  I will agree 25
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with that. 1

Well, well, let's -- I'm curious at your 2 Q

reluctance because, you know, what we have got 3

here is words like "is dominated by a small 4

amount," "there is more dense area of cover."5

Yeah.6 A

Those are qualitative words at least in my world 7 Q

but maybe not in your world? 8

No, no, okay.  In that -- if you say it that way 9 A

I can agree that those are qualitative 10

statements.  But I -- as I stated before, I don't 11

think that it's -- that the level of information 12

required to determine that this was or was not a 13

sensitive ecosystem required quantitative data.  14

That's where I was going to go to next.  So you 15 Q

have forecast where I was going to go next.  But 16

my proposition to you is that indeed a ground 17

inspection with quantitative data is required for 18

these kind of assessments that Mr. Lea was doing, 19

and you have just said you disagree with that; 20

right?  21

Well, let's just say that I think that in 22 A

isolation this is a fairly qualitative statement, 23

but in -- with the addition of all the 24

photographs it's not hard to see that this 25
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statement is in fact, you know, fairly clear that 1

it's dominated by invasive grasses.  He named 2

some of the main species, and you can see those 3

on the photo.  So -- but I don't know -- a site 4

that is dominated by invasive species, if you 5

look at the definition of a sensitive ecosystem, 6

description of that sensitive ecosystem type that 7

he was looking at, it would list -- it lists a 8

whole bunch of native species.  And they say that 9

they are mapping relatively unmodified 10

ecosystems.  And so this statement in itself just 11

saying it's dominated by invasive species almost 12

automatically puts it out of that sensitive 13

ecosystem class.  14

And you certainly said that in your reports as I 15 Q

understand it.  It's similar to the evidence that 16

Mr. Lea has given before this panel that this is 17

an obvious case, that it's obviously not a 18

sensitive ecosystem, and I think that's your 19

evidence, isn't it?  20

Yeah, I'm saying that -- it comes back to what I 21 A

was saying yesterday about, you know, a biologist 22

is tasked with a -- let's say he takes on a 23

project, he has to go out and -- he or she has to 24

go out and make a decision as to how much 25
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information they need to collect so that the cost 1

is reasonable to the client but that they are 2

confident in the decision that they are making 3

and can essentially back up that decision if 4

required to.  And in this case I think it's -- I 5

think if I walked into one of these sites and saw 6

the strength of invasive species that we see in 7

the photos, I haven't been to these so I can't 8

speak to them exactly, but if I saw the dominance 9

of invasive species that you see on those photos 10

I would also come to the conclusion that the 11

sensitive ecosystem does not occur there, at 12

least as mapped -- as described in the East 13

Vancouver Island Sensitive Ecosystem Inventory.  14

I don't doubt that actually, Mr. Meidinger, I 15 Q

don't doubt you would come to the same 16

conclusion.  That's actually not what this 17

hearing is about.  So let me focus on what the -- 18

let me focus on what this hearing is about.  19

Let's put you instead in the shoes of the 20

reviewer of this report that we have got in front 21

of us, and "this report," I am referring to the 22

first report at tab 4 in Exhibit 3? 23

First in tab 3?  24 A

Yes.  All right.  So let's say you were the 25 Q
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reviewer of this? 1

You mean tab 4?  2 A

All right.  I'm sorry, I hope I said tab 4 in 3 Q

Exhibit 3? 4

No.  Okay.5 A

All right.6 Q

Okay.7 A

And so it's the report we were just looking at 8 Q

for 2766 Seaview.  Right.  So let's put you in 9

the shoes instead of someone -- instead of going 10

out and doing the review you were the reviewer? 11

M'mm-hmm.12 A

And so I'm interested how you would come to the 13 Q

conclusion of looking at this document, and we 14

will start with just this document alone and then 15

I'll -- happy to introduce the field notes and 16

the photos.  But for now, as the reviewer would 17

you be satisfied on the basis of this report that 18

it was obvious that this was not a sensitive 19

ecosystem?  20

Can I just review it again momentarily?  21 A

Absolutely.  Absolutely.  22 Q

I just want to make sure.  23 A

Yes, take your time.  24 Q

It's a difficult one, but I would say that there 25 A

33

is obviously a theme here that the whole polygon 1

is strongly dominated by invasive species.  And 2

there is some specific information to this 3

property.  I guess if I was willing to believe 4

the information I would be willing to say that 5

it -- that the sensitive ecosystem isn't there.  6

But it would be more helpful of course if we had 7

the photographs that also showed this. 8

So I think what your evidence is, you would be 9 Q

somewhat challenged to conclude that it was 10

obvious or clear that this was not a sensitive 11

ecosystem from this report?  Is that -- is that 12

your evidence?  13

No, I wouldn't say I would be "challenged."  I 14 A

would say, well, I don't know -- I would say that 15

I might have some -- I might have some concern.  16

But, I, like I say, if I could believe that this 17

information was correct which I have no reason to 18

doubt that it's correct, that it's unlikely that 19

there is a sensitive ecosystem on that property.  20

I can say that.  21

Let's introduce another wild card for you.  Let's 22 Q

say you didn't know this report was from Ted Lea?  23

M'mm-hmm.24 A

And we'll start with -- let's just assume that it 25 Q
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was a first-year R.P. Bio, and you received this 1

report, you're the reviewer.  Would your 2

conclusion change or the evidence you just gave 3

change?  4

Possibly.  I mean, I think that my -- I would -- 5 A

I could -- if I could, if I still felt that I 6

could believe the information, I would say that I 7

would still come to the same conclusion.  But the 8

strength of the experience and knowledge of the 9

person doing the assessment does come into play I 10

would say in the confidence in the information. 11

Yeah, because the reason -- the reason -- let's 12 Q

be honest with each other, the reason you would 13

as a reviewer tend to believe this information to 14

use your words, and frankly I would too, is 15

because it's authored by Ted Lea; isn't that 16

right?  17

Correct.18 A

Right.  And so if you -- if it was not authored 19 Q

by Ted Lea, you might have some substantial 20

questions; is that fair?  21

I would say that I would -- I would likely want 22 A

some follow-up.  That doesn't mean that I don't 23

believe the information isn't correct.  But I 24

might ask for further information like the field 25
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notes and/or photos and/or whatever information 1

they had to better understand this.  2

Because isn't really what's going on here is it 3 Q

would be hard for you to verify, you know, the 4

statements like "it's dominated by," "there is 5

more dense," "there is a small amount."  Right?  6

That's a hard thing for you to verify as a 7

reviewer, isn't it?  8

I would say it is hard to assess that if you 9 A

don't have the information on which to assess 10

that.  But -- 11

Because, you know, sorry, maybe that's an 12 Q

unhelpful question for you.  What I am getting at 13

is you didn't -- you don't have there the percent 14

covers, for example; right?  You don't have any 15

of the percentages that you are well familiar 16

with, those sort of forms where you, you know, 17

you see the percentages; right?  You don't have 18

that here?  19

No, I don't have that here.  I mean, I say this 20 A

alone, I didn't know anything about any other 21

information. 22

Yeah? 23 Q

I would presume that they had some notes or as 24 A

we, you know, talked about before, some plot card 25
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that was completed that had other information; 1

right?  And so that -- so if I had some doubt, I 2

might ask for that information.  I would say 3

well, can I see your background information?  So 4

I think what I am getting at is that, you know, 5

background information could be percent covers, 6

it could be photographs.  It could be notes that 7

just better indicate, you know -- just I can see 8

a little bit more information about proportion of 9

various species.  I mean it is here.  It's just 10

not -- I don't -- from this statement alone, I 11

don't see, yeah, the information this was based 12

on. 13

You don't have any quantification of it if I can 14 Q

put it that way, you may resist that word still, 15

but that's -- 16

Well, yeah, I mean there is -- yeah.17 A

So let's then introduce some other factors and we 18 Q

can explore this further.  So the field notes are 19

found, sir, at tab 126 in Volume 6 of these blue 20

volumes that are in front of you.  We went to 21

them yesterday briefly with Mr. Hanman? 22

126?  23 A

126 in Volume 6.  And the 2766 Seaview notes are 24 Q

on the second page.  25
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M'mm-hmm. 1 A

So we are going to stay with our hypothetical 2 Q

that these are not field notes of Ted Lea, so 3

you -- and that's why I asked you the question at 4

the beginning, it wasn't sort of to impugn 5

anything, it was more to establish that, you 6

know, you know who Ted Lea is, you know he is a 7

senior experienced biologist.  Here are the notes 8

though for purposes of what we are discussing, 9

the notes of a first-year R.P. Bio.  Tell me how 10

they help you in being comfortable that it was 11

obvious there was not a sensitive ecosystem on 12

that property?  13

Yeah, in isolation I would say I would have still 14 A

some concerns.  But with the addition of the 15

photos, I could confirm these statements.  16

So your evidence is -- I'll make sure I will be 17 Q

fair to you.  Your evidence is these notes in 18

isolation don't give you much more comfort in 19

reaching that conclusion.  Is that a fair summary 20

of your evidence? 21

Yeah, I mean it -- so these notes in isolation, 22 A

like, if I just look at this one that we are 23

looking at.24

Yes?25 Q
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I haven't compared it to what's written, but 1 A

anyways, let's just say that, yeah, it's 2

relatively sparse.  But in addition to this in 3

the report he does describe in more detail the 4

whole polygon.  So you get an impression that the 5

whole polygon is dominated by invasive species 6

and other things there.  So you have a bit of a 7

picture of the whole polygon.  8

Then we come to this specific part of the 9

polygon, and we say, okay, well, north end dense 10

blackberry, ivy, some rose, most of the property 11

dense orchard grass, annual brome, some broom, 12

other invasive grasses, rare Elymus, 13

calamagrostis.  So from that we can -- we have 14

some idea that there is a lot of invasive species 15

between the two things.  We don't know anything 16

about whether there might have been this rare 17

Elymus, we don't know if it's native or 18

introduced.  Calamagrostis, we don't know if it's 19

native or introduced for example.  And we don't 20

-- as, yeah, we don't have quantitative values on 21

those.  We just have "most of," or "some."  22

And so now what you are saying is if we -- if we 23 Q

introduce the pictures into the mix they assist 24

you; is that right? 25
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Yeah, that's what I was -- yeah, I think if there 1 A

had been say one picture, I -- it might not have 2

made me feel much more comfortable.  But the 3

number of photos allows me to get a better 4

impression I think than say looking at a plot 5

card or a set of notes such as this.  6

So the photos for 2766 Seaview are the next 7 Q

tab, 127.8

Okay.9 A

So I just have a couple of questions, 10 Q

Mr. Meidinger, about these photos.11

M'mm-hmm.12 A

First of all, is it your experience that, you 13 Q

know, when photos are being included -- well, 14

they were not included of course in this case, 15

but are being included in reports, generally 16

speaking, do they usually have a date stamp on 17

them in your experience?  18

Well, that used to be the case, but I would say 19 A

perhaps not so much these days.  But there would 20

be -- the photos themselves usually have that 21

information embedded in the photo, like the 22

background information in the photo. 23

And you usually know one way or the other the 24 Q

date they were taken I suppose? 25
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Yes, exactly.  1 A

To be fair?  2 Q

Yes.  3 A

Okay.  And is it standard to include some kind of 4 Q

description with the photos?  Either, you know, 5

underneath the photo or in the body of a report 6

to say, you know, where you are looking, this 7

sort of thing? 8

I would say, yes, that would be helpful.  9 A

So just so I understand your evidence, what you 10 Q

say is these photos are helpful in supporting a 11

conclusion that it's obvious or clear that the 12

property is not a sensitive ecosystem?  13

In conjunction with the notes and the photos and 14 A

I would say -- I would say that the person doing 15

it does make a difference. 16

Yes.  Yes.  And that's what I was coming to.  And 17 Q

let's get right at that.  Because I think that's 18

really what you are saying at the end of your 19

last report.  So let's go back to Exhibit 5 if 20

the panel is ready and the very last page of your 21

report.  22

So that's tab 3, Exhibit 5, panel, when you 23

are ready.  24

MS. BEEDLE:  Could you say that again?25
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MR. UNDERHILL:  Tab 3, Exhibit 5.1

So let's just go over your -- this is sort of the 2 Q

conclusion to your last report here on this last 3

page, Mr. Meidinger.  So the first thing you say 4

is essentially your conclusion that, look, we 5

disagree on -- sorry, Mr. Page and I disagree on 6

some aspects of whether Mr. Lea met a 7

professional standard of care and due diligence.8

            You say, "I explain my reason in my expert 9

opinion."  10

                 Then you go on to say this:11

"As there are no clear standards and 12

procedures it is my opinion that Mr. Lea 13

used his experience and knowledge to 14

collect enough information for him to 15

evaluate whether the properties contained 16

a sensitive ecosystem as described in the 17

EVI SEI."18

            So really what you are saying here, sir, and I 19

will come back to the no clear standards and 20

procedures part in a moment, but what you are 21

really saying here is, look -- if I can put it 22

another way -- I know Mr. Lea.  I know he is very 23

experienced and knowledgeable.  I am satisfied he 24

had enough information to do the evaluation.  25
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That's sort of what you are saying; right?  1

I think what I am saying is a little different 2 A

than that.  It's -- what I was trying to say is 3

that we have already established I think Mr. Page 4

and I had a, you know, Mr. Page has said that 5

there is no typical defined practice.  There is 6

no -- so what I was saying here is there are no 7

clear standards or procedures.  That's what I was 8

getting at is that it's not -- there isn't a 9

one -- it isn't clearly defined anywhere as to 10

what the exact steps a biologist should take.  11

So it comes back to what I have said before, 12

that the biologist has to then make a decision 13

about what level of information would be required 14

to make the decision that they have to make in 15

the situation and also because they are working 16

for a client it is reasonable for the client to 17

consent to funds.  18

So what I was trying to say here then in my 19

opinion I was trying to kind of state that 20

obviously --21

THE CHAIR:  Excuse me, I just missed what you said there.  22

It's reasonable for the client to --23

To both fund and to -- I don't know what else I 24 A

said.  25
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            (REPORTER READ BACK)1

Yeah, I mean it's part of I guess being a 2 A

reasonable consulting biologist that you don't 3

want to require a client to do more work than is 4

necessary.  I think it's even in our code of 5

ethics something about that.  6

So exact wording I can't say off the top of 7

my head.  But, you know, essentially you don't 8

want to say to a client I have to do a week's 9

work here when maybe you only have to do a few 10

hours.  I mean, you know, it's -- what is the 11

level of information that you need to know to 12

collect from that site to make a decision that's 13

reasonable both for the decision that has to be 14

made and for the client.  15

So coming back to this, though, so that's 16

what I was trying to get at, based on his 17

knowledge and experience he made a decision about 18

what level of information he felt was necessary 19

to make that decision as to whether it was a 20

sensitive ecosystem or not.  That's what I was 21

trying to say.22

MR. UNDERHILL:  23

And so let's just unpack that a little bit by 24 Q

looking at Mr. Page's criteria and your views on 25
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those.  So just to go a little bit earlier in 1

this same report, and on the first page actually, 2

first paragraph, so again, panel members, we are 3

still within tab 3 in Exhibit 5.  We are in the 4

first paragraph.  And I'll read again into the 5

record the sentence I want to ask you some 6

questions about.  You say, middle of the 7

paragraph:8

"I think it is important to note that 9

although I stated in my comment to his 10

first report to the College --" 11

"His" being Nick Page.  12

"-- that these four criteria are, 'a 13

reasonable set of components,' it is 14

debatable whether they are truly 'typical 15

practice,' as they are not clearly 16

identified steps to meet standards or in 17

requirements for removal of properties 18

from the EDPA."19

            I will stop there.  You are not suggesting that a 20

professional biologist, what a professional 21

biologist would do in a preparation of a report 22

like this or an assessment like this should be 23

guided by whether or not Saanich has codified a 24

set of steps; right?  That's not your evidence, I 25
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take it?  1

You mean -- say again?  Sorry, I'm just -- 2 A

Well, what I am trying to get at is whether you 3 Q

are saying that the work that a professional 4

biologist does to assess an SEI polygon, let's 5

use that kind of loose language for now, is 6

driven by whatever sort of set of steps a 7

municipality might set out, are you?  8

I think if a municipality clearly sets out some 9 A

steps that, yeah, you should follow those steps.10

But you acknowledge, sir, that there are, don't 11 Q

you, that there are certain steps that a 12

professional biologist has to take to do a proper 13

assessment regardless of what a municipality 14

says; right?15

Yeah, they may do more than a municipality may 16 A

request. 17

But a municipality may not say anything about 18 Q

what's required to assess an SEI polygon in their 19

jurisdiction; right?  20

Right, they may not.  And that lack of clarity 21 A

then means that the professional has to make a 22

decision, has to decide what they think is a 23

reasonable level of inventory.  24

And I think what you are saying to be fair to you 25 Q
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is you don't disagree that what Mr. Page has laid 1

out for, basically, let's not get hung up on 2

typical practice, rather these are four things 3

that he thinks has to be done to give a proper 4

assessment of an SEI polygon; right?  You 5

understand that's what he is saying?  6

Yes.  Correct.  7 A

Right.  And you don't -- sorry, I don't want to 8 Q

do a double negative.  You agree those are a 9

reasonable set of criteria or components? 10

Right.  I have said that when I read them I 11 A

thought, okay, I was using the double negative.  12

I was thinking they are not unreasonable.13

M'mm-hmm.14 Q

But that meant I had to say they were reasonable.15 A

Right.16 Q

So, yeah, but I tried to qualify that because -- 17 A

and Mr. Page states this as well -- that the 18

individual circumstances could determine what is 19

the most appropriate way to assess an area.  20

But really what you are -- sorry, finish.  Please 21 Q

finish.  22

Oh, okay, all I was getting at is, like, I kind 23 A

of had the impression when he was saying that and 24

that's why I agreed with it that he is talking 25
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about, you know, walking into a large polygon 1

and, you know, the steps that you might take to 2

kind of evaluate it.  And so some of his things 3

are definitely like that.  And what I was trying 4

to get at is that, you know, we have a subdivided 5

polygon here already, so some of the things 6

around plots, plot locations, sure, if you are 7

walking into a total new polygon and there was no 8

other boundaries, you know, you would be wise to 9

collect points at various places and people would 10

want to know where those points are.  What I was 11

getting at with Mr. Lea is that we have this 12

subdivision of the polygon based on properties, 13

and you can see from that imagery where the, you 14

know, the portion of the property that's in the 15

sensitive eco- -- this was mapped as a sensitive 16

ecosystem. 17

Well, let me come at it this way.18 Q

Uh-huh?19 A

My understanding of Mr. Page's reports and you 20 Q

can disagree with it, is that what he's saying 21

is, look, regardless of the size of the polygon, 22

you have to have some quantitative data, and I'm 23

trying to capture the multiple things he is 24

saying of course.  You have to have some 25
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quantitative data to back up your conclusions; am 1

I right?  If you are going to say something 2

should come out, you have got to have some 3

quantitative data to back it up.  You've got to 4

have some plots, you know, you might have to say 5

to a landowner, look, I'm sorry, but I'm going to 6

have to spend 800 bucks to do my plot in your 7

backyard.  I know it looks obvious, but I have 8

got to have that data.  That's what I understand 9

in a nutshell Mr. Page to be saying.  Do you 10

agree that's what he is driving at?  I appreciate 11

I have, you know, paraphrased -- 12

Yeah, you have paraphrased it a bit, and I -- 13 A

yeah, so, yes, you do have to have some 14

information upon which to base your decision.  15

And whether that needs to be a plot or not is 16

where I'm, you know, maybe we disagree a little 17

bit because I'm saying in my experience where 18

cases very clearly, you know, in or out, you 19

wouldn't necessarily have to have a lot of data.  20

You would definitely need to have something.  21

The -- I think -- I can't remember if there 22

was another aspect of that question I missed. 23

Well, no, I was first -- all right.  I have some 24 Q

follow-up to it because I'm just trying to help 25
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the panel really understand the difference 1

between your opinion and frankly Mr. Lea's very 2

similar to yours, and Mr. Page.  And I think it's 3

this.  What Mr. Page is saying again you tell me 4

if you think I mischaracterize it in any way, you 5

know, regardless of the size of the polygon, 6

regardless of whether it's, to use Mr. Hanman's 7

analogy, it's blacktop or it's, you know, clearly 8

a well-manicured backyard, a professional 9

biologist has to go in and collect some 10

quantitative data, has to do a plot, some 11

mapping, fairly is saying doesn't have to be 12

provincial standards, but you have got to have 13

some quantitative data so it can be verified, you 14

know, someone can look and say, oh, yeah, okay, I 15

see it's 75 percent lawn, whatever the case may 16

be; right?  Whereas you are saying in this case, 17

no, it's okay to do -- for Mr. Lea to have done 18

really entirely qualitative analysis that is 19

just, you know, it's dominated by, there is more 20

of this, there is some of this, because you know 21

Mr. Lea to be a very experienced, knowledgeable 22

biologist.  Isn't that really the difference 23

between you and Mr. Page?  24

Yeah, I -- that's -- I think that's fair.  The -- 25 A
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yeah, that's why I basically stated that I in 1

principle I agreed with his four steps or four 2

criteria as a reasonable set.  And all I was 3

qualifying that was is that the individual 4

circumstances may still dictate whatever 5

additions or deletions from that list, but...6

And so as I said -- as we discussed earlier, the 7 Q

challenge becomes of course if this was not 8

Mr. Lea and this was a first-year R.P. Bio, then 9

I think from your evidence so far you might agree 10

with Mr. Page that you have got to have some 11

quantitative data; right?  Is that fair?  12

I think I would want to see whether it's a plot 13 A

or notes, but, yeah, some further 14

characterization of what's on that site.  15

Mr. Chair, I'm actually coming close to the end.  16 Q

I suggest we take a sort of a ten-minute, 17

15-minute break.  And I won't be very much 18

longer, I'd just like a chance to chat with my 19

clients about a few things? 20

MR. HANMAN:  We have heard that before from... 21

MR. UNDERHILL:  Oh, no, I have stuck to that part.  22

THE CHAIR:  The hearing will adjourn.  It's now 10:38, we 23

will reconvene at 10:55.  Is that -- 24

MR. UNDERHILL:  That will be fine, yeah, thank you.25
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(WITNESS STOOD DOWN)1

(PROCEEDINGS RECESSED AT 10:38 A.M.)2

(PROCEEDINGS RECOMMENCED AT 11:01 A.M.)3

               DEL MEIDINGER, for the    4

               Respondent, recalled5

THE CHAIR:  The hearing now reconvenes.  Mr. Underhill?  6

MR. UNDERHILL:  Thank you, Mr. Chair.  Those are all the 7

questions I have for cross-examination.  8

THE CHAIR:  Thank you.  9

Mr. Hanman, do you have any requests on 10

cross-examination?  11

MR. HANMAN:  Nothing arising.  12

THE CHAIR:  Right, then the witness is excused.  Thank you, 13

Mr. Meidinger. 14

MR. HANMAN:  The panel has no questions?  15

THE CHAIR:  Oh, yeah, sorry.  Pardon me.  16

The panel has no questions.  Mr. Meidinger, 17

you're excused.18

(WITNESS EXCUSED)19

THE CHAIR:  The panel would now like to adjourn for a short 20

period of time to consider a matter.  We will I 21

would expect need no more than ten minutes.  But 22

-- so we will say the hearing is adjourned and we 23

will reconvene at 11:15. 24

(PROCEEDINGS RECESSED AT 11:02 A.M.)25
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(PROCEEDINGS RECOMMENCED AT 11:35 A.M.)1

THE CHAIR:  The hearing now reconvenes.  2

The panel has a question for Mr. Hanman.  We 3

would refer you to Exhibit 6, Volume 7, tab 143.  4

The panel has reviewed this document.  Our 5

understanding is that Exhibit 6 may be reviewed 6

by the panel in its entirety as it was tendered 7

without any restrictions other than that the 8

College may object to certain documents.  9

In relation to this document at tab 143, the 10

panel inquires as to whether Mr. Lea would 11

voluntarily take the stand again to answer the 12

three following questions:  First, what was the 13

purpose of this document?  14

MR. HANMAN:  The purpose of the responsive document 143?  15

THE CHAIR:  Yes.  Yes.  Second, was this document sent to 16

anyone at the College other than as part of the 17

disclosure in this discipline process. 18

MR. HANMAN:  Was the document sent to anyone at the College 19

other than, sorry?  20

THE CHAIR:  Other than as part of the disclosure in this 21

discipline process. 22

MR. HANMAN:  All right.  23

THE CHAIR:  And third, referring you to the fifth page, they 24

are not numbered, so the very first words at the 25
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top are "makes no mention of protecting 1

corridors." 2

MR. HANMAN:  Yes, I have got it. 3

THE CHAIR:  Okay.  Second last paragraph.4

MR. HANMAN:  Yes.5

THE CHAIR:  Which begins "my response, I was not involved in 6

the discussions," et cetera.  The question is 7

does Mr. Lea have any comment about his statement 8

in this paragraph about seeking legal advice and 9

obtaining advice -- 10

MR. HANMAN:  Yeah, I'm going to have to write this down a 11

little more carefully, sorry.12

THE CHAIR:  Yeah, okay.  13

MR. HANMAN:  Does Mr. Lea --14

THE CHAIR:  Does Mr. Lea have any comment --15

MR. HANMAN:  Right.16

THE CHAIR:  -- about his statement in this paragraph --17

MR. HANMAN:  Right.18

THE CHAIR:  -- about seeking legal advice and obtaining 19

advice that there was no actual or perceived 20

conflict of interest.  21

MR. HANMAN:  Right.  22

THE CHAIR:  That's the end of the question.  So we will 23

adjourn for 15 minutes to give Mr. Hanman and 24

Mr. Lea time to consider this inquiry.  25
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MR. UNDERHILL:  Sure.  1

Mr. Chair, before we adjourn, when we come 2

back, we might discuss the larger question of 3

Exhibit 6 and the various tabs.  Mr. Hanman and I 4

had a couple of discussions about that and 5

actually talked just so you know, and I think we 6

should all think about it, taken sort of a 7

different approach in that we thought that it 8

would only be those tabs that were put to the 9

witnesses that would be sort of part of the 10

record formally.  I appreciate that creates some 11

practical issues.  12

And so I think Mr. Hanman and I should -- 13

well, he may be busy but I will reflect further 14

on that question, because what I understood the 15

panel to say is, look, we are treating the 16

entirety of Exhibit 6 as part of the record even 17

though particular tabs may not have been put to 18

witnesses.  And so I want to reflect on that for 19

a little.20

THE CHAIR:  Yes, I appreciate that.21

MS. FONG:  And just for clarity, I wouldn't say that's not 22

the ruling of the panel, but that's the way the 23

document, Exhibit 6 was tendered.  And of course 24

if you are going to modify the qualification, you 25
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know, the panel can certainly consider that.  1

MR. UNDERHILL:  Well, let's be clear, I had thought I was 2

pretty clear that the College reserved its right 3

to object to documents that were in Exhibit 6; 4

right?  5

MS. FONG:  Right.  And it had not objected. 6

MR. UNDERHILL:  Well, it did not of the documents that were 7

put to witnesses; right?  But remember a number 8

of the tabs weren't put to witnesses so there was 9

no basis on which I would therefore object.  Just 10

so everybody's clear about that; right?  So there 11

may be documents in here to which we do object.  12

And that's the concern -- that's the concern.  13

THE CHAIR:  Okay.  Thank you.  And so the hearing is 14

adjourned.  If you should need more time than 15

15 minutes, just let us know. 16

(PROCEEDINGS RECESSED AT 11:41 A.M.)17

(PROCEEDINGS RECOMMENCED AT 11:55 A.M.)18

THE CHAIR:  The hearing now reconvenes.  19

Mr. Hanman?  20

MR. HANMAN:  Sir.  So maybe what I can usefully do is 21

essentially answer the three questions in terms 22

of telling you what I understand.  And if the 23

panel think it's necessary for Mr. Lea to take 24

the stand, he will take the stand.25
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MS. FONG:  You should have it under oath.1

THE CHAIR:  Pardon?2

MS. FONG:  You should have -- if it's evidence the witness 3

should be under oath.4

THE CHAIR:  Okay.  I am advised that if it is evidence we 5

should have Mr. Lea under oath. 6

MR. HANMAN:  This wasn't evidence.  It was simply -- I wasn't 7

trying to give evidence.  I was simply trying to 8

outline -- you had asked the three questions.  9

I --  10

MR. UNDERHILL:  Well, no, but the questions involve giving 11

evidence.  The answers to the questions it seems 12

to me, respectfully, Mr. Chair, will require the 13

giving of evidence.  I think Mr. Lea has to take 14

the stand.  Counsel can't answer the questions 15

without giving evidence is my point.16

MS. FONG:  Right.17

MR. HANMAN:  Well, it's -- obviously it's not evidence, 18

it's -- call it a submission.  I just was trying 19

to acquaint the panel.  You'd asked three 20

questions as to where does the ques- -- where did 21

the document come from and questions like that.  22

I thought I could answer those for you.23

MS. FONG:  No, the question was would Mr. Lea take the stand 24

and answer those three questions?  So you can 25
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answer that, will he take the stand -- 1

MR. HANMAN:  The answer is yes. 2

MS. FONG:  -- voluntarily or not?3

MR. HANMAN:  The answer is yes.4

MS. FONG:  Okay.  Then if Mr. Lea could take the stand and he 5

can be sworn in.              6

               TED LEA, the Respondent,  7

               recalled, reaffirmed8

THE CHAIR QUESTIONS THE WITNESS: 9

Mr. Lea, referring you again to Exhibit 6, 10 Q

Volume 7, tab 143, would you tell us first what 11

was the purpose of this document?  12

When I responded to the initial three complaints 13 A

I had asked for the right to provide more details 14

particularized information.  And so that was to 15

the College.  I did not get a response to that 16

letter to the College.  And when the fourth 17

complaint came in, I asked the same question in 18

my response to the fourth complaint, and I got a 19

response I believe from the executive director 20

the next day stating that I would -- I would have 21

to stay within my time frames or ask for an 22

extension to the 30 days.  23

This document I had written as a detailed 24

response to the first complaints and at that 25
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point knowing that I had not gotten a response 1

from the College to the first set of complaints I 2

submitted this to the College.  I believe it went 3

to the discipline committee and they rejected it 4

as beyond the time limits.  So that was what this 5

document is.  6

Thanks.  So you have already answered the second 7 Q

question, I think, was this document sent to 8

anyone at the College other than as part of the 9

disclosure in this discipline process.  And the 10

answer is, yes, it was sent to I believe you 11

said --12

It was sent to the I think executive director.13 A

And the third question then referring you to the 14 Q

fifth page where it begins "my response," I'm 15

quoting the document, "I was not involved in the 16

discussions," et cetera.  Do you have any comment 17

about your statement in this paragraph about 18

seeking legal advice and obtaining advice that 19

there was no actual or perceived conflict of 20

interest?  21

So in this statement in this document, this is it 22 A

has incorrect statements.  What I gave in 23

evidence a couple of days ago was the correct -- 24

it is how things happened.  So it was actually 25

59

Mr. Lucey who sought the legal advice.  He dealt 1

with Mr. Waddell in presenting, in giving him the 2

letter to review.  And it was reviewing the 3

letter.  It was not giving any advice on whether 4

I was in actual conflict of interest or not.  It 5

was just informing.  So that -- what I gave in 6

evidence was the correct interpretation.  This is 7

incorrect.  8

And the other piece is that I was not 9

involved in discussions between Mr. Lucey and 10

Ms. Pollard.  11

THE CHAIR:  Thank you.  12

Do you have any further questions?  13

Mr. Underhill, would you like a chance 14

follow up?  15

MR. UNDERHILL:  Please.  16

CROSS-EXAMINATION BY MR. UNDERHILL:17

So Mr. Lea, your testimony has been that you sent 18 Q

this document that we are looking at at tab 143 19

in to the College; correct?  20

That is correct. 21 A

And so I think you have conceded that in that 22 Q

statement about receiving advice from Mr. Waddell 23

that you were not in a conflict of interest, 24

that's a lie; right?  25
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In this, yes, it's incorrect information. 1 A

Well, it's more than that, it's a lie, sir.  You 2 Q

were lying to the College?  3

It was incorrect information.  I was not trying 4 A

to lie to the College.  That's not the case at 5

all. 6

What do you mean you were "not trying to lie"?  7 Q

You knew you didn't have legal advice from John 8

Waddell that you were not in a conflict of 9

interest.  You were lying to them? 10

I look at it as if I was incorrect at the time.  11 A

There was no attempt to lie. 12

You knew when you wrote these words, sir, you did 13 Q

not have legal advice from John Waddell that you 14

were not in a conflict of interest? 15

I may have been confused when I wrote this but 16 A

there was no intent to lie to the College. 17

You may have been confused, sir?  That's your 18 Q

evidence under oath?  Let's just have a moment of 19

honesty, sir.  You lied in this letter? 20

I gave incorrect information is what I am saying, 21 A

there was no intent to lie.  I don't know how 22

else to put it.  It was incorrect.  23

Well, there is another way to put it, that you 24 Q

were lying to the College, sir.  I don't know why 25
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you don't want to admit that.  You want your 1

evidence to be here under oath, sir, that you 2

were confused? 3

There was no intent to lie to the College.  4 A

That's -- that's all I can say.  5

So you want to leave the evidence with the panel, 6 Q

sir, that you were just confused here?  You were 7

confused that you had received legal advice from 8

a specific lawyer?  9

I may have -- I guess I just was not clear 10 A

that -- that that was what the advice was or not 11

at that point, so.  But there was certainly no 12

intent to lie about it.  13

That's your evidence, sir?  14 Q

It is, yes.  15 A

MR. UNDERHILL:  Those are my questions.  Thank you, 16

Mr. Chair.  17

THE COURT:  Thank you.  18

Mr. Hanman?  19

MR. HANMAN:  I have nothing arising.  Except to say this, 20

that these documents were all tendered to my 21

friend.  They were all in his hands.  These are 22

all documents that are part of the package of 23

full disclosure, have been from the outset.  24

MR. UNDERHILL:  Well, Mr. Chair, I'm not sure what that 25
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comment has to do with anything, but again, 1

unless my friend has an objection, commentary is 2

not helpful from counsel.  But let's be clear, 3

this is a document that was submitted to the 4

College outside of the time limits and was 5

rejected as such as Mr. Lea has confirmed.  So 6

let's get that on the record.7

MR. HANMAN:  Well, my friend is giving evidence now. 8

THE CHAIR:  Thank you.  Thank you.  The question has been 9

answered.  You have had your opportunities.  10

So this concludes the evidential part of the 11

hearing.  12

MR. UNDERHILL:  Mr. Chair, if I might just address the 13

content of Exhibit 6?  14

THE CHAIR:  Yes, you did say you were going to do that.15

MR. UNDERHILL:  Right.  Thank you.  Yes, just before we wrap 16

it up.17

THE CHAIR:  I'm sorry, Mr. Lea.  Yes, you can step down.  18

Thank you.  19

(WITNESS EXCUSED)20

MR. UNDERHILL:  I went back and looked at the nature of the 21

objections we had to various documents, most of 22

which didn't end up getting put to the witnesses.  23

The objections were all on the grounds of 24

relevance.  What the concern of the College was 25
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that many of the documents go well beyond the 1

four corners of this hearing.  In light of the 2

nature of that objection, though, it seems to me 3

from a practical perspective much easier to 4

proceed I think as the panel perhaps -- and 5

that's my fault that was not very clear -- is 6

proceeding.  That is that we are content that all 7

of Exhibit 6 be before the panel.  8

I think that's practically easier than 9

trying to sort through which tabs were put to 10

witnesses.  I think that will create some 11

practical difficulties.  I don't even think the 12

College, I mean I suppose the College could 13

reserve its right to say these documents are not 14

relevant, but I'm not sure at this point that's 15

of any moment; right?  Because we are now past 16

the evidentiary phase, we're into closing 17

submissions.  So my view is it's much easier just 18

to have the entirety of Exhibit 6 be part of the 19

record. 20

MR. HANMAN:  We had tendered the entirety of these on the 21

basis that they may or may not ultimately have 22

relevance or bearing for the panel.  We have done 23

it on what we thought was our obligations to the 24

College.  And so I certainly cannot and would not 25
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have objections to any of these documents as 1

having been, you know, having some bearing on the 2

hearing. 3

I acknowledge certainly that some of the 4

paper has not been, you know, we haven't put our 5

hands on some of the paper.  And I had mentioned 6

to my friend earlier that if he had continued 7

his, you know, position, that only once we had 8

put our hands on, then I was going to raise with 9

the panel the fact that, well, these reports that 10

you will recall at Volume 7, 128, 129, 130, those 11

tabs, all the reports have all the photos 12

attached.  We didn't go to each of those 13

painfully with the panel and say this is a 14

report, these are the photos you took; right?  I 15

assumed it was apparent.  So that was going to be 16

my position.  So my friend's position absolves us 17

of that problem.  In other words, we all agree 18

that all of those reports are done, that the 19

photos are done, and so on.  20

So I don't object to what he is saying.  I 21

just want to make one comment so that there are 22

documents in there that either the panel as you 23

have looked at paper, you know, the panel might 24

have some interest in, I don't know, or that I 25
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might raise in terms of part of the argument.  1

But I'm clear that my client has to come forward 2

with full disclosure, and we have.  So if they 3

haven't been argued by counsel or by, you know, 4

by on the evidence, they still may have some 5

point in them I guess as the panel have 6

identified here.  And the panel have acted 7

correctly by raising it and asking questions 8

about it.  So it's a long roundabout way of 9

saying the exhibits are there for the panel, and 10

the fact that they haven't had a hand put on them 11

isn't the test I don't think.  So -- 12

THE CHAIR:  Thank you.  All right.  Sounds like you agree.  13

We will now move to closing statements.  The 14

15

16

17

18

19

20

21

22

23

24

25
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parties have advised that they are not ready at 1
this time so we will now adjourn the hearing. 2
(PROCEEDINGS ADJOURNED SINE DIE AT 12:10 P.M.) 3

     REPORTER CERTIFICATION4
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